F.No. PA/ Secy(Law)/Coord/2010
A T FER Wi
Andaman & Nicobar Administration
¥ Secretariat

Port Blair, dated the 159 June, 2010

As desired by the Chief Secretary, a copy of Office Memorandum
No.29(2)/2010-Judl dated 3.6.2010, together with copy of judgement dated
4.10.2007 passed by Hon'’ble Apex Court in appeal (CRL) 1338 of 2007 involving
State of Gujarat ~VS- Turabali Gulam Hussain Hirani and others is furnished
herewith for information and future reference.

P ues -
1$.¢.vp.

( P.K. Adhikari )
Secretary (Law)

All Principal Secretaries

All Commr-cum-Secretan‘es /Secretaries

Spl. Secretaries. / Jt. Secretary

All HoDs

All Deputy Secretaries /Asst. Secretaries

Copy to Sr. PS to CS for the kind information of the Chief Secretary
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F. No. 292)2010-Judl. | o (R o B e

Government of India "‘\ Personnel Section of Sac ‘taéy(Law)
( L\ \(p Ministry of Law & Justice . wa 94 /RDNo...hiS....
Department of Legal Affairs g oo 1810

) )/ Judicial Section
L,)A e e ol o

@ Shastri Bhawan, New Delhi
Dated the 3" June, 2010.

OFFICE MEMORANDUM

Subject: Regarding Supreme Court’s J udgement on personal appearance of officers
before the Court. '

& sk ok ok

The undersigned is directed to refer to the Cabinet Secretariat’s LD. Note
No.403/1/2/2009-TS dated the 16 April, 2010 on the above-mentioned subject and to
circulate a copy of the Judgement dated the 4% October, 2007 to all Ministries and
Departments of Government of India.. The said judgement can be made use of as and
when the occasion demands by the said Ministries/Departments.

This issues with the approval of the Competent Authority.

(Ashok KuM :
Addl. Legal Adviser
Tele No. 2338 6763

To

All Ministries/Departments to the Government of India,

Chief Secretaries of al] States/Administrators of Union Territories.

All Law Officers as per list.

P.S. to ML&J/P.S. to Adviser to ML&J/P.S. to Law Secretary/P.S. to
Legislative Secretary/P.S. to J.S.(A).

The Central Agency Section/Litigation (High Court/Lower Court) Sections.
The In-charge, Branch Secretariat, Mumbai/Kolkata/Chennai/Bangalore.

ESENES

&

Ashok Kumar) -
Addl. Legal Adviser



CASE NO.:
App<al (crl.) 1338 of 2007

PETITIONER:  State of Gujarat
RESPONDENT: Turabali Gulamhussain Hirani & Anr

DATE OF JUDGMENT: 04/10/2007
BENCH: AK. Mathur & Markandey Katju

JUDGMENT: JUDGMENT

CRIMINAL APPEAL NO. 1338 OF 2007
(Arising out of Special Leave Petition (Crl) No. 2252 of 2007

MARKANDEY KATJU, J.
1. Leave granted.

2. This appeal has been filed against the impugned interim order dated 11.4.2007 of the Gujarat High Court in
Criminal Miscellaneous Application No. 13747/2005 in Criminal Appeal No. 728/2005.

3. A perusal of the impugned interim order shows that a Criminal Appeal was filed with a delay of 25 days. The
learned Judge of the Gujarat High Court (Hon'ble R.S. Garg, J.) on the application for condonation of delay in filing the
appeal passed the impugned order directing the Chief Secretary and Law Secretary of the Gujarat government to be
personally present before him on 20.4.2007 "so that the Court may have a direct dialogue with them that what effective
steps they are taking to provide sufficient staff to the office of the Government Pleader/Public Prosecutor and to avoid
delay at every stage”. It may be mentioned that the reason given for the delay of 25 days was the shortage of staff
including stenographers in the office of the Public Prosecutor.

5. In another case, Special Civil Application No. 8209/1998 titled Gujarat Revenue Tribunal vs. A.K. Chakraborty,
IAS, the Bench of Hon'ble R.S, Garg and Hon'ble M.R. Shah, JJ. by an order dateq 28.2.2007 ordered the Chief
Secretary to be personally present on 6.3.2007 "so that the Court may discuss the niceties with him and may ask him
certain questions hovering in the mind of the Court".

6. A large number of cases have come up before this Court where we find that leamned Judges of various High
Courts have been summoning the Chief Secretary, Secretaries to the government (Central and State), Director Generals
of Police, Director, CBI or BSF or other senior officials of the government.

7. There is no doubt that the High Court has power to summon these officials, but in our opinion that should be
done in very rare and exceptional cases when there are compelling circumstances to do so. Such summoning orders
should not be passed lightly or as a routine or at the drop of a hat.



8. Judges should have modesty and humility. They should realize that summoning a senior official, except in some
very rare and exceptional situation, and that too for compelling reasons, is counter productive and may also involve
heavy expenses and valuable time of the official concerned.

9. The judiciary must have respect for the executive and the legislature. Judges should realize that officials like the
Chief Secretary, Secretary to the government, Commissioners, District Magistrates, senior police officials etc. are
extremely busy persons who are often working from moming til night. No doubt, the ministers lay down the policy, but
the actual implementation of the policy and day to day running of the government has 1o be done by the bureaucrats,
and hence the bureaucrats are often working round the clock. |[f they are summoned by the Court they will, of course,

appear before the Court, but then a lot of public money and time may be unnecessarily wasted. Sometimes High Court

Hence, frequent, casual and lackadaisical summoning of high officials by the Court cannot be appreciated. We
are constrained to make these observations because we are coming across a large number of cases where such orders
summoning of high officials are being passed by the High Courts and often it is nothing but for the ego satisfaction of the
learned Judge.



